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CGS3 LLP
Gregory S. Markow (SBN 216748)
Sean M. Gaffney (SBN 209251)
Salvatore Padula (SBN 321495)
12750 High Bluff Drive, Suite 250
San Diego, California 92130
Telephone: (858) 367-7676
E-Mail: gmarkow@cgs3.com

sgaffney@cgs3.com
spadula@cgs3.com

Attorneys for Petitioners
Protect Our Schools and Matthew A. Buckley

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO, CENTRAL DIVISION

PROTECT OUR SCHOOLS, an
unincorporated association; and
MATTHEW A. BUCKLEY, an individual,

Petitioners,

v.

CITY OF SAN DIEGO; SAN DIEGO
DEVELOPMENT SERVICES
DEPARTMENT; and DOES 1 through 5,
inclusive,

Respondents.

SAN DIEGO ROCK CHURCH, a California
Non-Profit Corporation; T-MOBILE USA,
INC., a Delaware Corporation; and Does 6-
10, inclusive.

Real Parties in Interest.

Case No.

VERIFIED PETITION FORWRIT OF
MANDATE

(CODE CIV. PROC. § 1085 [§ 1094.5])

Petitioners Protect Our Schools and Matthew A. Buckley (“Petitioners”) allege as

follows:

INTRODUCTION

1. This action challenges the decision of Respondents’ the City of San Diego and

the San Diego Development Services Department (collectively the “City”) to grant Real
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Parties in Interest San Diego Rock Church (the “Rock”) and T-Mobile USA, Inc.’s (“T-

Mobile”, collectively “Real Parties”) application for a permit to install nine T-Mobile

cellular antennas on three sides of the Rock’s building located at 2277 Rosecrans Street, San

Diego, CA 92106.

2. Real Parties applied to the City for a permit to place nine cellular telephone

antennas on the Rock property. Real Parties improperly submitted the application

pursuant to the City’s permitting Process 1. However, due to the proximity of the proposed

antennas installation to eight schools, the San Diego Municipal Code mandates the

application be submitted and assessed at least pursuant to permitting Process 2, which

requires heightened review and provides for notice, hearing, and appeal.

3. In violation of the Municipal Code, the City approved the application and

issued the permit pursuant to Process 1. This denied the community and parents, including

Petitioners, an opportunity for the notice, appeal and hearing to which they are entitled.

Real Parties only provided notice of their plan to install the cell towers after the City

approved the permit and Petitioners had no reason to suspect Real Parties planned to install

emission generating antennas on or around their children’s school until January 23, 2023,

when the Rock finally informed parents of the fait accompli. Petitioners have no other

avenue to seek review and reconsideration of the City’s action and has brought this Petition

to void the improperly granted permit and compel the City to follow its own codified

procedures for assessing Real Parties’ application.

PARTIES

4. Petitioner Protect Our Schools is an unincorporated association formed

because of concerns about the City’s failure to provide adequate review and notification to

the public of the installation of cellular communication facilities on and around schools as

required by law and due to concerns for the health risk to children created by installing

cellular antennas emitting high levels of radio emissions in close proximity to schools. The

members of Protect the Children are parents and grandparents of children enrolled at the

Rock Academy, the Rock Early Education Center, or the High Tech Schools in the
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immediate vicinity of the Rock premises located at 2277 Rosecrans Street, San Diego, CA

92106, as well as other persons directly affected by the antenna installation.

5. Petitioner Matthew A. Buckley is a member of Protect Our Schools and the

father of three minor children ages 7, 11, and 13, enrolled as students at the Rock Academy.

6. Respondent City of San Diego is a public agency with the legal authority to

regulate the installation of wireless communication facilities through the City of San

Diego’s Wireless Communication Facilities Policy No. 600-43 and San Diego Municipal

Code, Chapter 14, Article 1, Division 4.

7. Respondent San Diego Development Services Department is the City of San

Diego agency with the specific responsibility for review and approval of building permits.

8. Real Party in Interest the San Diego Rock Church is a California Non-Profit

Corporation that operates the Rock Academy and Early Education Center, schools located

at 2277 Rosecrans Street, San Diego, CA 92106.

9. Real Party in Interest T-Mobile USA, Inc. is a Delaware Corporation that

provides, among other things, wireless communications services throughout the United

States.

10. The true names and capacities of the respondents and real parties in interest

identified as Does 1-5 and 6-10, respectively, are unknown to Petitioners, who will seek the

Court’s permission to amend this Petition in order to allege the true names and capacities

as soon as they are ascertained. Petitioners are informed and believe and on that basis allege

that the fictitiously named respondents have jurisdiction by law over one or more aspects

of the permitting process that is the subject of this proceeding; and that each of the

fictitiously named real parties in interest possesses a cognizable interest in the project at

issue in this proceeding.

JURISDICTION AND VENUE

11. Pursuant to California Code of Civil Procedure section 1085 (alternatively

section 1094.5), this Court has jurisdiction to issue a writ of mandate to set aside the City’s

approval of Real Parties’ Process 1 application.
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12. Venue is proper in this Court because the causes of action alleged in this

Petition arose in the County of San Diego and because the City is situated in the County of

San Diego.

13. The City owes a clear, present, and ministerial duty to set aside Real Parties’

Process 1 permit and require Real Parties to resubmit their application for evaluation under

Process 2 as specified by the Municipal Code. Petitioners have a clear, present, and

beneficial right to the City’s compliance with the Municipal Code permitting process.

14. This Petition has been filed within 90 days of Petitioners’ discovery of the

City’s mistaken acceptance and approval of Real Parties’ permit application. Petitioners

could not, by exercise of reasonable diligence have discovered the facts giving rise to this

action before they received notice of Real Parties’ plans to install the antennas on January

23, 2023.

15. Petitioners have performed any and all conditions precedent to filing the

instant action and has exhausted any and all available administrative remedies to the extent

required by law.

16. Petitioners have no plain, speedy or adequate remedy in the course of

ordinary law unless this Court grants the requested writ of mandate to require the City to

set aside the City’s approval of Real Parties’ Process 1 application. In the absence of such

remedies, the City’s approval will remain in effect in violation of law.

STATEMENT OF FACTS

I. The San Diego Permitting Process Framework

17. The City of San Diego has established a permitting review framework

whereby applications are assessed through one of five distinct processes depending on the

type, complexity, and location of the proposed project. Process 1 is a ministerial level of

review. Under Process 1, review and approval are dependent solely on whether a proposed

project complies with the San Diego Municipal Code. If the project complies with code

requirements, the City is required by law to issue the permit. Process 1 does not provide for

any public notice or hearing. (Municipal Code § 112.0502).
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18. Processes 2-5 provide for increasing levels of public notice, hearing, and

review so that the affected community and interested parties may voice their opinions and

concerns regarding the proposed project. Unlike the Process 1 ministerial review, the City’s

review and approval under Processes 2-5 is discretionary, and proposed projects may be

denied based on community input. Processes 2-5 also provide a mechanism for appeal of

permit approval.

19. The requisite level of review for proposed projects is established by the

Municipal Code. Of particular relevance to this action is Municipal Code section

141.0420(b)(2)(C), which specifies that a Neighborhood Use Permit pursuant to Process 2 is

required for any wireless communication facility “with antennas located at least1 100 feet

from the property line of a premises with a dwelling unit, child care center, or school with

children enrolled in any grade kindergarten through grade 8 where located… in a

residential zone on a premises that does not contain a residential development.”

20. Under Process 2 review a Neighborhood Use Permit may be approved “only

if the decision maker makes a factual finding that “[t]he proposed development will not be

detrimental to the public health, safety, and welfare.” (Municipal Code § 126.0205(b)).

Similarly, under Process 2 Neighborhood Use review, the City is allowed to impose

conditions upon the permit approval that are “necessary and desirable to protect the public

health, safety, and welfare.” In contrast, under Process 1 Limited Use review no findings

on public health, safety, or welfare, are required and no conditions may be imposed to

protect public health. (Municipal Code § 112.0502).

II. The Rock Academy

21. The Rock operates two schools on its property – a K-12 school and an Early

Education Center (pre-school). The Rock Academy and the Early Education Center are

located at 2277 Rosecrans Street in the Liberty Station area of Point Loma. Across the street

and next door to the Rock are six High Tech Schools. There are almost 500 students at The

1 Applications to install wireless facilities less than 100 feet from a residential-zoned school are required to
go through Process 3 Conditional Use Permit review. (Municipal Code § 141.0420(c)(1)(A)(i)).
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Rock Academy, and many more at the High-Tech School locations in the immediate

vicinity.

22. The Rock Academy and the Early Education Center are located in the CR-1-1

zone, which is a commercial mixed use zone. High Tech Elementary School enrolls students

grades K-5 and is located at 2150 Cushing Road, in a residential zone at least 100 feet from

the Rock Academy. Consequently, Municipal Code section 141.0420(b)(2)(C) requires at

least a Process 2 Neighborhood Development Permit for any wireless facility installation

on the Rock premises and, given the presence of two schools in the very building upon

which the antennas are installed, it is possible that Process 3 or higher is required.

III. The Application

23. Real Parties applied to the City for a permit to install nine wireless antennas

on three sides of the Rock’s building. Instead of applying for a Process 2 Neighborhood

Development Permit as required by Municipal Code section 141.0420(b)(2)(C), Real Parties

applied for a Process 1 Limited Use Permit. As discussed above, Process 1 review is

ministerial and does not involve notice, hearing, or appeal. The City mistakenly failed to

recognize that the proposed antennas installation required a Process 2 Neighborhood

Development Permit and approved Real Parties’ Process 1 application for a Limited Use

Permit.

24. Neither the City nor the Real Parties provided Petitioners or the community

any notice of the proposed wireless installation until well after the permit was approved.

The first notice Petitioners received was on January 23, 2023, when the Rock informed

parents of students at their facility of the impending activation of the antennas.

25. The City’s failure to assess the application under the appropriate Process 2

review standard damaged Petitioners and the community in multiple ways. First and

foremost, Process 2 Neighborhood Use Permits can only be approved if there is a factual

finding that the proposed project would not injure public health, safety, or welfare and it is

clear that Real Parties’ proposed installation cannot meet this requirement.

///
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26. The Radio Frequency Emissions Compliance Report submitted by T-Mobile

as part of its Process 1 application reveal that the maximum emissions value from the

proposed antennas is 1,436.66% of the FCC’s general public limit and 287.33% of the FCC

occupational limit. The antennas generating these massive emissions are not located just

anywhere, but on a building containing two schools and in the immediate vicinity of six

other schools! It is inconceivable that a Process 2 review could result in a finding that the

project would not harm public health and safety when it admittedly would expose more

than a thousand children to emissions many times the FCC maximum on a daily and

constant basis. However, because Real Parties applied under Process 1, the City was not

required to make any public health and safety finding.

27. Further, the City’s review and approval of the application under Process 1

denied Petitioners and the community any notice of the pending application or opportunity

for a hearing at which they could voice their concerns about the project’s obvious health

risks. Process 2 provides the right to interested persons and members of the community to

appeal permit approvals and such appeals are conducted via a public hearing before the

City Planning Commission. (Municipal Code § 112.0504). There is no notice, appeal or

hearing for Process 1 decisions. Consequently, the City’s evaluation and approval of Real

Parties’ application under Process 1 unlawfully denied Petitioners of their right to challenge

the permit approval and to receive a public hearing on said challenge.

28. Because of the proximity of High Tech Elementary to the wireless facility, the

project and application should have been assessed and processed at least pursuant to

Process 2. That they were not means that the permit for their construction was unlawfully

issued. The permit should be voided and, should they so desire, The Rock and T-Mobile

should resubmit their applications pursuant to Process 2.

///

///

///

///
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FIRST CAUSE OF ACTION

Petition for Writ of Mandate Under Code of Civil Procedure §§ 1085 & 1094.5

(Against all Respondents and Real Parties in Interest)

29. Petitioners incorporate by reference all preceding paragraphs as though set

forth in full.

30. San Diego Municipal Code section 141.0420(b)(2)(C) requires a Process 2

Neighborhood Use Permit to install wireless communications antennas in commercial-

zoned mixed use premises located at least 100 feet from a school located in a residential

zone that enrolls any students grades K-8.

31. The Rock Academy premises are located within a commercial zone and are

mixed use. The Rock Academy premises are at least 100 feet from High Tech Elementary, a

school enrolling students grades K-5 that is located on land zoned residential.

32. Any installation of wireless antennas on the Rock Academy Premises

consequently requires a Process 2 Neighborhood Use Permit.

33. Real Parties improperly applied to the City for a Process 1 Limited Use Permit

to install wireless antennas on the roof of the Rock Academy.

34. The City violated Municipal Code section 141.0420(b)(2)(C) by approving

Real Parties’ Process 1 permit application instead of rejecting it and requiring Real Parties

resubmit the application under Process 2.

35. Section 1085 of the Code of Civil Procedure states, in subdivision (a): “A writ

of mandate may be issued by any court to any inferior tribunal, corporation, board, or

person, to compel the performance of an act which the law specially enjoins, as a duty

resulting from an office, trust, or station, or to compel the admission of a party to the use

and enjoyment of a right or office to which the party is entitled, and from which the party

is unlawfully precluded by that inferior tribunal, corporation, board, or person.”

36. As a direct result of the City’s failure to comply with section 141.0420(b)(2)(C),

Real Parties’ application was approved without the requisite findings that the project

would not be detrimental to public health, safety, and welfare and Petitioners were denied
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its statutory right to challenge the City’s decision to allowReal Parties to expose Petitioners’

children to high levels of radiation via an appeal to the Planning Commission and public

hearing.

37. A clear, present, and ministerial duty now exists, and at all relevant times

existed, to compel the City to require applications for permits to install nine wireless

antennas on the Rock Academy premises be submitted and evaluated under at least Process

2. Petitioners now possess, and at all relevant times possessed, a clear, present, and

beneficial right to the City’s performance of that duty and there is no plain, speedy, and

adequate remedy available to Petitioners in the ordinary course of law to enforce its right.

38. Because the City’s approval of Real Parties’ permit application was issued in

violation of the Municipal Code, the approval must be set aside. Additionally, Petitioners

are entitled to recover attorney fees and litigation costs from the City and Real Parties.

///

///

///

///

///

///

///

///

///

///

///

///

///

///

///

///
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PRAYER FOR RELIEF

WHEREFORE, Petitioners pray for judgment as follows:

39. For a writ of mandate pursuant to Sections 1085 and/or 1094.5 of the Code of

Civil Procedure directing the City to:

a. Set aside the approval of the application for limited use permit for the

installation of wireless antennas on the Rock Academy premises (approval

no. 683756, approval number 25184460); and

b. Evaluate all future applications for permits to install wireless antennas on the

Rock Academy premises under at least the Process 2 Neighborhood Use

Permit review standard;

40. For costs of the suit and for attorneys’ fees as authorized by Code of Civil

Procedure section 1021.5 and other provisions of law; and

41. For such other and future relief as the court deems just and proper.

Dated: April 20, 2023 CGS3 LLP

By:
Gregory S. Markow
Sean M. Gaffney
Salvatore Padula
Attorneys for Petitioners
PROTECT OUR SCHOOLS &
MATTHEW A. BUCKLEY
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VERIFICATION

I, Matthew A. Buckley, certify and declare:

I have read the foregoing VERIFIED PETITION FOR WRIT OF MANDATE and

know its contents. I am a member of Protect Our Schools, an unincorporated association

and party in this action. I make this verification in such capacity, and in my individual

capacity, and am authorized to do so. I have personal knowledge of the matters stated in

the foregoing document and, on that basis, allege that the matters stated therein are true.

As to any matters stated on the basis of information and belief, I believe them to be true.

Executed on April 19, 2023, in the City of San Diego, County of San Diego, State of

California. I declare under penalty of perjury under the laws of the State of California that

the foregoing is true and correct.

_________________________

MATTHEW A. BUCKLEY
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JUDGEDEPTTIMEDATETYPE OF HEARING SCHEDULED

NOTICE OF CASE ASSIGNMENT AND CASE MANAGEMENT CONFERENCE
                                                          (CIVIL)

SDSC CIV-721 (Rev. 04-21)

Due to the COVID-19 pandemic, all Case Management Conferences (CMCs) are being conducted virtually unless there is a
court order stating otherwise. Prior to the hearing date, visit the “virtual hearings” page for the most current instructions on how to
appear for the applicable case-type/department on the court's website at www.sdcourt.ca.gov.

A Case Management Statement (JC Form #CM-110) must be completed by counsel for all parties and by all self-represented litigants
and timely filed with the court at least 15 days prior to the initial CMC. (San Diego Superior Court (SDSC) Local Rules, rule 2.1.9; Cal.
Rules of Court, rule 3.725).

All counsel of record and self-represented litigants must appear at the CMC, be familiar with the case, and be fully prepared to
participate effectively in the hearing, including discussions of Alternative Dispute Resolution (ADR) options.

It is the duty of each plaintiff (and cross-complainant) to serve a copy of this Notice of Case Assignment and Case Management
Conference (SDSC Form #CIV-721) with the complaint (and cross-complaint), the Alternative Dispute Resolution (ADR) Information
Form (SDSC Form # CIV-730), a Stipulation to Use Alternative Dispute Resolution (ADR) (SDSC Form # CIV-359), and other
documents on all parties to the action as set out in SDSC Local Rules, rule 2.1.5.

TIME FOR SERVICE AND RESPONSE: The following rules apply to civil cases except for collections cases under California Rules of
Court, rule 3.740(a), unlawful detainer actions, proceedings under the Family Code, and other proceedings for which different service
requirements are prescribed by law (Cal. Rules of Court, rule 3.110; SDSC Local Rules, rule 2.1.5):

• Service: The complaint must be served on all named defendants, and proof of service filed with the court within 60 days after
          filing the complaint.  An amended complaint adding a defendant must be served on the added defendant and proof of service
          filed within 30 days after filing of the amended complaint.  A cross-complaint against a party who has appeared in the action
          must be accompanied by proof of service on that party at the time it is filed.  If it adds a new party, the cross-complaint must be
          served on all parties and proof of service on the new party must be filed within 30 days of the filing of the cross-complaint.

• Defendant's appearance: Unless a special appearance is made, each defendant served must generally appear (as defined in
          Code of Civ. Proc. § 1014) within 30 days of service of the complaint/cross-complaint.

• Extensions: The parties may stipulate without leave of court to one 15-day extension beyond the 30-day time period prescribed
          for the response after service of the initial complaint (SDSC Local Rules, rule 2.1.6).  If a party fails to serve and file pleadings
          as required under this rule, and has not obtained an order extending time to serve its pleadings, the court may issue an order to
          show cause why sanctions shall not be imposed.

JURY FEES: In order to preserve the right to a jury trial, one party for each side demanding a jury trial shall pay an advance jury fee in
the amount of one hundred fifty dollars ($150) on or before the date scheduled for the initial case management conference in the
action.

COURT REPORTERS: Official Court Reporters are not normally available in civil matters, but may be requested in certain situations
no later than 10 days before the hearing date. See SDSC Local Rules, rule 1.2.3 and Policy Regarding Normal Availability and
Unavailability of Official Court Reporters (SDSC Form #ADM-317) for further information.

ALTERNATIVE DISPUTE RESOLUTION (ADR): The court discourages any unnecessary delay in civil actions; therefore,
continuances are discouraged and timely resolution of all actions, including submitting to any form of ADR is encouraged. The court
encourages and expects the parties to consider using ADR options prior to the CMC. The use of ADR will be discussed at the CMC.
Prior to the CMC, parties stipulating to the ADR process may file the Stipulation to Use Alternative Dispute Resolution (SDSC Form
#CIV-359).
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NOTICE OF E-FILING REQUIREMENTS
AND IMAGED DOCUMENTS

Effective April 15, 2021, e-filing is required for attorneys in represented cases in all limited and unlimited civil cases, pursuant to the San
Diego Superior Court General Order: In Re Procedures Regarding Electronically Imaged Court Records, Electronic Filing and Access to
Electronic Court Records in Civil and Probate Cases.  Additionally, you are encouraged to review CIV-409 for a listing of documents that
are not eligible for e-filing.  E-filing is also encouraged, but not mandated, for self-represented litigants, unless otherwise ordered by the 
court.  All e-filers are required to comply with the e-filing requirements set forth in Electronic Filing Requirements (Civil) (SDSC Form 
#CIV-409) and Cal. Rules of Court, rules 2.250-2.261.

All Civil cases are assigned to departments that are part of the court’s “Imaging Program.”  This means that original documents filed with
the court will be imaged, held for 30 days, and then destroyed, with the exception of those original documents the court is statutorily 
required to maintain.  The electronic copy of the filed document(s) will be the official court record, pursuant to Government Code § 68150.
Thus, original documents should not be attached to pleadings filed with the San Diego Superior Court, unless it is a document for which
the law requires an original be filed.  Any original documents necessary for a motion hearing or trial shall be lodged in advance of the 
hearing pursuant to California Rules of Court, rule 3.1302(b).

It is the duty of each plaintiff, cross-complainant, or petitioner to serve a copy of this Notice of Case Assignment and Case Management 
Conference (Civil) (SDSC Form #CIV-721) with the complaint, cross-complaint, or petition on all parties to the action.

On all pleadings filed after the initial case originating filing, all parties must, to the extent it is feasible to do so, place the words “IMAGED
FILE” in all caps immediately under the title of the pleading on all subsequent pleadings filed in the action.

The official court file will be electronic and accessible at one of the kiosks located in the Civil Business Office and may be found on the
court’s website at www.sdcourt.ca.gov.
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